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CAPTURED AND ABANDONED PROPERTY DURING 
THE CIVIL WAR 

The Civil War affords many instances of the use of extreme 
methods in crippling an enemy. On both sides the methods of con- 
ducting the war were of questionable reputableness, and this was 
true not only in unauthorized orders and in breaches of discipline., 
but in many measures which received the full sanction of govern- 
ment. The humanizing effect of modern international law has been 
nowhere more strikingly revealed than in the guarantees which have 
been introduced for the security of the lives and property of non- 
combatants, and the principle of the inviolability of private prop- 
erty on land has been thoroughly established. Yet the thoughtless 
repetition of "Marching through Georgia" is but a glorification 
over the harshness of Sherman's most famous campaign, and the 
failure of this sort of warfare to produce a sentiment of condemna- 
tion is but an evidence of callousness due to the frequency of such 
outrages. The use of explosive and poisoned bullets and chain- 
balls, the practice of bushwhacking, the confiscation of debts, the 
cruel treatment of prisoners, and the failure to exempt medicines 
from contraband restrictions are practices of the time which are 
now generally condemned, and would be avoided by civilized 
nations. 

In this category we should now place the measures by which 
each belligerent dealt with the property of its enemy. The con- 
fiscation acts of the Union government 1 providing for the judicial 
seizure of "rebel" property in federal courts formed only an in- 
effective part of a larger policy of virtual confiscation which con- 
templated the employment of an elaborate machinery for appro- 
priating the goods of the enemy. The confiscation acts involved the 
prosecution of suits in federal courts, and this was obviously im- 
possible in insurrectionary districts where no such courts were in 
operation and where peaceful judicial process was impracticable, 
even though the Union forces might be in occupation of the terri- 
tory. It was to be expected, however, that as the federal armies 
advanced they would make captures of large amounts of private 
property, especially cotton, and that there would be left in their 
train estates and miscellaneous property which had been aban- 
doned by the owners. Much of this property would necessarily be 

1 American Historical Review, XVIII. 79-96. 
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of such a nature that the military authorities could not dispose of it, 
and unless some action were taken it would be left without owner- 
ship. It was also thought desirable to encourage the capture of some 
of the staple products of the South, not for direct military use, but 
as a means of reducing the enemy's resources, and adding to the 
resources of the Union government. 

To meet this situation Congress passed, March 12, 1863, the act 
relating to "captured and abandoned property". 2 Under this law 
the Secretary of the Treasury was to appoint special agents to 
collect property of this kind in the insurrectionary territory. The 
agents were to have nothing to do with property used for waging 
war, such as arms, ordnance, ships, etc., nor were they to have any 
authority over maritime prizes. The property thus collected was 
either to be devoted to public use on due appraisement and certifi- 
cate, or to be forwarded to some place of sale in a loyal state and 
the proceeds turned into the treasury. Provision was also made in 
the law for restoration to loyal owners after the war. 

This act of Congress was essentially an exercise of the belligerent 
right of confiscation, in a form different from that of the confisca- 
tion acts, and applying to property which the latter could not reach. 
Congress was competent, according to later decisions of the Supreme 
Court, to provide for the forfeiture of the property of all persons 
within the Confederacy, loyal as well as disloyal, on the principle 
that all inhabitants of enemy territory are enemies. 3 This how- 
ever would have been an extreme measure, and the restoration of 
the property of loyal citizens was therefore provided for, but in 
doing so Congress was renouncing a part of its strict belligerent 
rights as the Supreme Court understood them. 4 

The Treasury Department proceeded vigorously in carrying out 
the provisions of this law, 5 and soon developed an elaborate admin- 
istrative machinery for collecting and marketing captured property. 
A general agent was given charge of the whole work, under whom 

2 Statutes at Large, XII. 820. According to an opinion submitted to the 
Treasury Department by Attorney-General Speed, July 5, 1865, property hostilely 
seized by the military authorities on land was to be regarded as "captured", 
while the term " abandoned " was held to apply to property " whose owner shall 
be voluntarily absent therefrom, and engaged either in, or otherwise aiding or 
encouraging the rebellion". Sen. Ex. Doc. No. 22, 40 Cong., 2 sess. ; U. S. v. 
Padelford, 9 Wallace 531. 

3 Young v. U. S., 97 U. S. 39, 60; U. S. v. Winchester, 99 U. S. 372 «., espe- 
cially 375- 

i Briggs v. U. S., 143 U. S. 346 ff., especially 35°- 

5 Secretary Fessenden's circular of instructions concerning commercial inter- 
course, and captured and abandoned property, July 29, 1864. The first stages of 
the work of enforcing the Captured Property Act are discussed in Finance Report, 
1863, pp. 23-24. 
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was placed a large corps of " supervising agents " and " local 
agents ", who were in turn assisted by " agency aids ", and customs 
officers specially designated for this work by the Secretary of the 
Treasury. 

This army of treasury officials which was thus set upon the trail 
of captured property in the South did not find its chase a holiday 
pastime. 6 Even though within the Union lines, they found that they 
were in the enemy's country, and that the inhabitants had either 
deserted or were hostile to the removal of property. Cases of 
personal injury to the officials were frequent enough to render the 
work highly dangerous. Marks and other evidences of the char- 
acter and ownership of the cotton were often destroyed, and cotton 
was often hauled to the woods or swamps and concealed in advance 
of the agent's arrival, or, in cases where this was impossible, it 
was frequently burned. Agents of the Confederate government 
were at the same time abroad through the South collecting cotton, 
and this complicated the work of the Union officials, while it in- 
creased the tendency to evasion on the part of private owners. 7 
Naturally much of the cotton so collected was in unfit condition, and 
needed overhauling and rebaling before being placed on the market. 
Above this difficulty, there still remained the danger of secret raids 
upon the government depots, resulting in the theft or destruction of 
the cotton, or perhaps the substitution of an inferior grade for that 
contained in the government store. Sales were required to be con- 
ducted in the loyal states, but a serious obstacle to this plan was the 
lack of sufficient means of transportation. Naturally the chief 
concern of the quartermasters in the field was the forwarding of 
supplies to the army, and they showed little zeal in co-operating with 
the treasury agents for the removal of captured property. 

6 A general description of the methods used in collecting captured property 
is to be found in Secretary McCulloch's report, November 8, 1866, House Ex. 
Doc. No. 07, 39 Cong., 2 sess. To secure unpublished material concerning the 
operations of the treasury officials, search has been made in the files of the Mis- 
cellaneous Division of the Treasury Department, where the records concerning 
captured property are deposited. Here much testimony, more or less reliable, is 
to be found in the form of affidavits, financial certificates, and official reports. 
This material is the chief source of the data upon which this article is based. 

* It is well known that considerable cotton was burned by the Confederate 
authorities to prevent it from falling into the hands of the Union government. 
Among the Confederate cotton records, in charge of the Miscellaneous Division 
of the Treasury Department, is a book containing the names of persons who had 
made claims on the Confederate treasury for cotton destroyed by their own forces, 
among whom was President Jefferson Davis, who made claim for -200 bales burned. 
The following are published documents dealing with this general subject: Report 
of A. Roane, Chief of Confederate Produce Loan Office, House Misc. Doc. No. 
190, 44 Cong., 1 sess., p. 39 ; Report of DeBow, general Confederate cotton agent, 
ibid. ; Treas. Dept. Circular, no. 4, January 9, 1900. See also account of the facts 
in Mrs. Alexander's Cotton, 2 Wallace 405. 
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Because of the perilous character of this work of bringing in 
property from the insurrectionary districts, the government offered 
large inducements to private individuals who would undergo the 
necessary risks. Treasury officials offered to pay twenty-five per 
cent, of the proceeds to any who would bale up and bring in cotton 
and deliver it to the agent at one of the shipping ports. This form 
of contract did not authorize purchases within the Confederate 
lines. 8 A peculiar kind of executive permit, however, was issued by 
President Lincoln which authorized the holder, even over the protest 
of the military authorities, to pass through the lines and seize 
property in the insurrectionary districts, the licensee being allowed 
to keep three-fourths of the proceeds. 8 After Lincoln's death, 
some of the licensees were deprived of the property, and the pro- 
ceeds were put into the treasury. The Supreme Court decided that 
the President had no power to make these contracts, since they were 
in violation of the non-intercourse acts. 10 Wherever purchases 
were made beyond the lines of military occupation of the federal 
forces they were outlawed. Later, however, Congress by a special 
act came to the relief of claimants who were thus dispossessed. 

As might be expected, this system of collecting property pro- 
duced many irregularities and cases of fraud. Individuals under 
contract to collect and deliver cotton to a Union agent would often 
seize property which they had no right to touch, or would collect 
heavy bales of good quality and turn over to the government light 
bales of poor quality. Residents in some cases represented them- 
selves as agents for the Union government, and simply robbed under 
this pretended authority, not condescending to show by what right 
they made their seizures. Agents themselves blundered at times 
because of a misunderstanding of their duties, or committed out- 
rages in deliberate dishonesty. The unscrupulous agent, of course, 
had exceptional opportunities for gain. In the process of repack- 
ing, large quantities of cotton might be abstracted and disposed of at 
private sale. False reports might be submitted, concealing the true 
amount received. Immediate supervision might be evaded by the 
pretext of direct orders from Washington to dispose of the cotton 
in some other way than through the office of the next superior agent. 
In certain districts, military authorities were implicated in defraud- 
ing the government, and in such a situation lawless bands of thieves 
were encouraged while good citizens were intimidated. 

s House Ex. Doc. No. 97, 39 Cong., 2 sess., p. 3 ; U. S. v. Lane, 8 Wallace 185. 

9 Report of House Committee on Judiciary, House Report No. 83, 45 Cong., 
3 sess. In the case of U. S. v. 129 Packages, 27 Fed. Cas. 284, such a permit was 
used fraudulently to ship whiskey into a Union camp. 

10 Ouachita Cotton Case, 6 Wallace 521 ; McKee v. U. S., 8 Wallace 163. 
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Considering these difficulties, the Captured Property Act was ex- 
tensively enforced. As reported officially in May, 1868, the gross 
proceeds from the sale of cotton were $29,518,041, and the gross 
proceeds from miscellaneous property $1,309,650. The net total 
derived from captured and abandoned property was $25,257,93i. lx 

It will be seen that over ninety-five per cent, of the property 
handled by the treasury agents was cotton. It is not hard to under- 
stand why this important commodity was so eagerly sought by the 
Union authorities. Being the greatest staple product of the South, 
it was regarded as their most valuable source of wealth, and was 
held to contribute so directly to the support of the Rebellion that it 
should not be regarded in the same light as ordinary private prop- 
erty. It was declared by the Supreme Court to be a proper subject 
for capture by the Union authorities during the Civil War, and not 
to be protected by the general rule of international law which con- 
demns the seizure of private property on land. 12 

The control of deserted houses and plantations was one of the 
important problems involved in the execution of the Captured Prop- 
erty Act. Property whose owner was absent in aid of the insur- 
rection was legally regarded as abandoned, and was given over to 
the jurisdiction of the Treasury Department. 13 No attempt was 
made to disturb the title to this deserted property, some of which, in 
spite of the legal definition, was understood to belong to loyal 
owners; it was merely held under the temporary control of the 
Union officials, ready to be returned to its owners after the war in 
the event of their loyalty being proved, or to be confiscated if owned 
by a "rebel". The property was ordinarily put in the hands of 
tenants who engaged to cultivate it, but in some cases, especially in 
towns, it was appropriated to the relief of needy applicants who 
could show both poverty and loyalty. 

The machinery for administering these abandoned estates, as 
illustrated by the case of Louisiana, 14 involved a plantation bureau 
at New Orleans, in charge of a "superintendent of plantations" 

11 Sen. Ex. Doc. No. 56, 40 Cong., 2 sess.; p. 52. 

12 Mrs. Alexander's Cotton, 2 Wallace 404 ; Briggs v. U. S., 143 U. S. 346, 
357; Whitfield v. U. S., 92 U. S. 165. 170. In the last case the court declared 
that cotton was " during the late war, as much hostile property as the military 
supplies and munitions it was used to obtain ". 

is Stat, at Large, XII. 820, sec. 1 ; XIII. 375, 376. 

1* The records of these transactions are deposited in the archives of the 
Treasury Department at Washington, in charge of the Miscellaneous Division. 
The following titles will indicate the nature of this unpublished material : List of 
Plantations transferred to the Treasury Department, 3d. agency, by S. B. Hola- 
bird, Col. and Chief Quartermaster, Dept. of Gulf, October 1, 1863; Plantation 
Inventories, bk. no. 74 ; Plantation Bureau Records, containing inspectors' re- 
ports, bk. no. 72. 
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under whom was placed a corps of agents and inspectors whose 
function it was to keep the central office in touch with the large 
number of lessees and occupants to whom the estates were leased 
or granted. The rents and proceeds derived from this period of 
temporary control were appropriated by the government, and turned 
in as a part of the captured and abandoned property " fund ". 

The disturbance of the ordinary conditions of life which is 
incidental to warfare was nowhere more in evidence than in connec- 
tion with this system of operating deserted plantations. Neglect of 
improvements, dilapidation of buildings, and deterioration due to 
inexperienced farming were everywhere apparent. The lessee's in- 
terest naturally extended only to the harvesting of the immediate 
crop, and this object was furthered in disregard of the perma- 
nent up-keep of the property. Several plantations might at times 
be under the control of one individual or firm and this led to 
the transfer and indiscriminate mixture of movable property which 
should have been localized in particular estates. The negroes, sud- 
denly shifted to a free status and to a system of lax discipline, be- 
came unruly and faithless to contract. Offers of higher wages or 
easier work would readily seduce them from one plantation to 
another and such a departure of laborers might occasion the loss of 
a whole crop. Trouble arose also because of the " hands " claiming 
the right to plant cotton or anything else in their respective patches 
regardless of the requirements of the overseer. All of these diffi- 
culties of management were enhanced by the military authorities, 
who caused constant annoyance by deporting mules without com- 
pensation, issuing full rations to idle negroes, and enrolling the 
"hands" as "contraband troops". It sometimes happened that a 
plantation might be occupied for months as a camp or a recruiting 
station, making successful cultivation impossible. 

It is clear that this whole system, in its essential features, 
amounted to temporary confiscation. The government based its 
claim to the proceeds of "captured" property and the revenue from 
deserted property, during the period of its abandonment, upon the 
owner's disloyalty. In the measures adopted after the war, how- 
ever, the hardships caused by confiscation in its various forms were 
considerably mitigated, and this was especially true of the seizures 
made under the Captured Property Act. Seizure in these cases did 
not involve final condemnation, since the statute itself contemplated 
relief to all " loyal " claimants who would, within two years after 
the close of the war, prove their right before the Court of Claims. 
In addition, the executive policy of unconditional pardon and gen- 
eral amnesty, adopted after the war, removed finally all distinction 
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between " loyal " and " disloyal " owners, and required the restora- 
tion, so far as practicable, of all forfeited property rights. 15 

In treating the question of restorations as affecting captured and 
abandoned property certain incidental methods will be briefly ex- 
amined, and then the work of the Court of Claims will be somewhat 

is It will perhaps be in order to give at this point a brief explanation of the 
effect of pardon upon confiscated property. The first pardon proclamation of 
President Lincoln, and the first three of President Johnson, contained various 
exceptions and conditions, among which were provisions that confiscated prop- 
erty should not be returned. Finally, a proclamation of December 25, 1868, 
declared an unconditional pardon without the requirement of an oath, and without 
reservations as to forfeited property rights. So far as executive policy is con- 
cerned, however, there seems to have been no very definite programme touching 
the effect of pardon upon proceedings and judgments under the confiscation acts. 
Attorney-General Speed's first official utterance on the subject, issued in the form 
of instructions to district attorneys in May, 1865, directed the discontinuance of 
confiscation proceedings, but these orders were later revoked, and district attor- 
neys were directed to press cases forward to an early determination. In the 
order of President Johnson regarding the re-establishment of the authority of the 
United States in Virginia after the close of the war, we find the following : " The 
Attorney-General will instruct the proper officials to libel and bring to judgment, 
confiscation, and sale property subject to confiscation, and enforce the adminis- 
tration of justice within said state." In accordance with this order, Speed di- 
rected District Attorney Chandler to see that the appropriate officials were in- 
structed to perform their duties as the President directed. (Letter Books of the 
Department of Justice, 1865 and 1866; Exec. Order, May 9, 1865, Offlc. Rec, 
third series, V. 14.) The problem was ultimately disposed of by the Supreme 
Court in a series of decisions. As regards the first confiscation act the question 
was decided in 1867 in the case of Armstrong's Foundry, 6 Wallace 766, where 
the court held that the statute regarded the owner's consent to the hostile use 
of the property as an offense of which confiscation was the penalty ; hence pardon 
would restore to the claimant that portion of the proceeds which went to the 
government, no opinion being expressed as to the informer's share. A different 
and somewhat confusing line of interpretation was followed in the case of the 
act of 1862, for here the court declared that not even universal amnesty could 
restore the lost property rights. The court argued that the second confiscation 
act was passed in exercise of belligerent rights, not for the punishment of trea- 
son, hence pardon of the traitor could not relieve him of the forfeiture. It was 
further maintained that property which had been sold to a purchaser in good 
faith and for value could not be interfered with, and that the proceeds deposited 
in the treasury were beyond the reach of judicial action, since Congress alone 
has power to reappropriate money once covered into the treasury. (Semmes v. 
U. S., 91 U. S. 21, 27; Knote v. U. S., 95 U. S. 149.) The judicial interpretation 
of the two acts is, in fact, somewhat puzzling, and it does not appear that any 
broad underlying principles were consistently adhered to. In the case of the act 
of 1 86 1 the whole title in fee was held to be surrendered on the ground that the 
proceeding was merely against the property, but the pardoned owner was as we 
have just seen entitled to that share of the proceeds which went to the govern- 
ment. In seizures under the act of 1862 the life interest only was forfeited, thus 
at least partly recognizing the confiscation as a penalty for a criminal offense, but 
no recovery could be secured by reason of pardon. Moreover, in the very brief 
opinion in the case of Armstrong's Foundry nothing is said about the exclusive 
right of Congress to control the appropriation of money from the treasury, 
though in the case of Knote v. United States this was made one of the chief 
grounds for refusing restoration. 
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more fully considered. Both during and after the war we find that 
direct methods of release were followed which disregarded, in some 
measure, the statutory jurisdiction of the Court of Claims over 
these cases. Quartermasters at times released property, secured by 
military seizure, before it had passed to the treasury officials. The 
Secretary of the Treasury, who was continually beset with appeals 
concerning erroneous seizures, exercised regularly during the war 
the judicial function of allowing releases if convinced of the good 
faith of the applicants. 16 This policy he continued for some months 
after the war, until, by an opinion of the Attorney-General, these 
cases were all referred to the Court of Claims. 

Another important agency concerned in the restoration of prop- 
erty was the Bureau of Refugees, Freedmen, and Abandoned Lands. 
This institution was created by Congress, March 3, 1865, to provide 
protection and support for emancipated negroes, and to it control of 
confiscated, captured, and abandoned real property was entrusted. 17 
Estates which had been administered on a lease system by treasury 
agents were placed in charge of the bureau, as was also property 
seized for judicial confiscation but not actually condemned, and a 
miscellaneous class of property in the hands of military authorities 
at the close of the war. The original intention was that deserted 
lands should be allotted in small holdings to individual freedmen, 
and, in South Carolina and Georgia, some land was actually as- 
signed. In general, however, the bureau either used its land for 
colonies of freedmen, or continued the lease system in order to make 
its property productive of revenue. 

At first -the bureau adopted a cautious policy regarding restora- 
tions, and declined all applications not supported by proof of past 
as well as present loyalty. By President Johnson's order in August, 
1865, however, the bureau was instructed to return the property of 
all who were included in the partial amnesty proclamations of that 
year, or who, if excluded from these proclamations, could show 
certificates of special pardon. As a result of these instructions, the 
bureau was compelled to part with the greater portion of the 
property once under its control, and the plan of allotment to freed- 
men was defeated because of the uncertainty of tenure applying to 
the bureau's holdings. A report of Commissioner Howard shows 
that the officers of the bureau restored 15,452 acres of land seized 
under the second confiscation act, 14,652 acres received as aban- 

16 The actual adjudication of these claims rested, in fact, with the local 
agent; that is, he would send in the papers with his recommendation for the 
secretary's action. Report of Secretary McCulloch, Sen. Ex. Doc. No. 22, 40 
Cong., 2 sess. 

17 Stat, at Large, XIII. 507. 
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doned and allotted to freedmen, and 400,000 acres of abandoned 
property which had never been allotted. Thus the total restorations 
amounted to 430,104 acres. 18 

It should be remembered, however, that the restorations made 
by the Treasury Department, by the military authorities, and by the 
Freedmen's Bureau were but incidental, since the Court of Claims 
was the regularly designated tribunal for adjudicating these cases, 
and was the only agency by which the grounds of release were sub- 
jected to a strictly judicial determination. In dealing with these 
cases the Court of Claims followed, not too rigidly, the terms of the 
various statutes involved, 19 arid introduced certain rules of its own 
making. The claimant was required to show that he was the owner 
of the property claimed and that he had never given aid or comfort 
to the Rebellion. The government was not to be loaded with the 
burden of proving disloyalty. Voluntary residence in an insur- 
rectionary district was taken as prima facie evidence of a rebellious 
character, and this must be rebutted by satisfactory testimony cover- 
ing the whole period of the war, and showing that no act of sym- 
pathy to the Confederate movement had been willingly performed. 

The Court of Claims thus became the tribunal for judging the 
facts as to the conduct of thousands of professed Unionists in the 
South, and its hearings assumed somewhat the character of a judg- 
ment-day proceeding, where, after the deeds of all had been laid 

is After President Johnson's order, the rules followed by the bureau in con- 
nection with these restorations were that land should not be regarded as con- 
fiscated until condemned and sold by a federal court; that property not properly 
considered abandoned or confiscated should be surrendered to claimants; that 
property be restored to pardoned "rebels", and that restoration of land under 
cultivation be conditioned upon the payment by the claimant of an amount suffi- 
cient to compensate loyal refugees for their labor in working the lands. For 
the action of the Freedmen's Bureau regarding property see : General Order War 
Dept. no. no, Offic. Rec, third series, V. 51; Reports of General O. O. Howard, 
Commissioner, House Ex. Doc. No. 11, 39 Cong., 1 sess. ; House Misc. Doc. No. 78, 
38 Cong., 1 sess. ; House Ex. Doc. No. 10, 39 Cong., 1 sess. ; ibid., No. 00 ; Peirce, 
The Freedmen's Bureau (University of Iowa Studies, vol. III., no. 1) , pp. 21, 22, 24. 

19 The following provision for the reclamation of property was included in 
the Captured and Abandoned Property Act: "Any person claiming to have been 
the owner of any such abandoned or captured property may, at any time within 
two years after the suppression of the rebellion, prefer his claim to the proceeds 
thereof in the court of claims; and on proof to the satisfaction of said court of 
his ownership of said property, of his right to the proceeds thereof, and that he 
has never given any aid or comfort to the present rebellion, to receive the residue 
of such proceeds, after the deduction of any purchase-money which may have 
been paid, together with the expense of transportation and sale of said property, 
and any other lawful expenses attending the disposition thereof." Stat, at 
Large, XII. 820, sec. 3. By a further enactment of July 27, 1868, the remedy 
thus given was declared to be exclusive, precluding the claimant from "-suit at 
common law, or any other mode of redress whatever ". Ibid., XV. 244, sec. 3. 
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bare, the faithful were rewarded and the rebellious turned away. 
The voluminous testimony which the court examined constitutes 
perhaps the best body of material revealing in detail the conduct of 
" loyal" Southerners, and for the historian who takes up the study 
of the Civil War loyalists it will have somewhat the same value as 
the papers of the New York Royal Commission had for the study 
of the corresponding topic in the Revolutionary War. 20 

Men and women of Union sympathies, as this testimony shows, 
were scattered in considerable number throughout the South. Sur- 
rounded as they were by a repressing and persecuting majority, they 
naturally found it difficult to express their loyalty in any active, 
organized form. They had to be content, therefore, with a negative 
attitude, a sort of " passive resistance ", refusing to take any volun- 
tary measures against the government at Washington, and perform- 
ing individual acts of friendship to the Union cause. We find them 
resisting the Confederate draft, carrying provisions and medicine 
to the Union soldiers, contributing funds for helping the "blue- 
coats", attending the boys in the hospitals, and in other equally 
mild ways promoting the Union cause. 

This " loyalty ", which meant simply treason from the standpoint 
of Southern communities and neighborhoods, naturally incurred 
local persecution, and the Unionist of the South moved constantly 
in an atmosphere of scorn and prejudice, and was continually dis- 
turbed by threats of personal violence. Furthermore, he was often 
compelled against his will to give some support to the Southern 
cause. It was an exceptional Unionist indeed who was not pressed 
into the conscript lines, or compelled to subscribe to a Confederate 
loan, or forced to labor on entrenchments, and in addition to all 
this he must of course pay taxes into the " rebel " treasury, however 
loud might be his protest. Children even caught up the national 
feud, and the refusal of one daring youth to give up the Stars and 
Stripes for the neighbor boys to spit upon resulted in a severe 
laceration, and later in a fatal blow from a brickbat. 

Tn conducting these suits, the Court of Claims found its docket 
well crowded. The total amount paid out in judgments in such 
cases up to February 4, 1888, was reported as $9,864,300.75. 21 
When we remember that the sums involved in each case were usually 
small, and that these figures represent only the claims which were 

20 Testimony of the sort here referred to may be found in the following 
published reports of cases, Court of Claims Reports, III. 119, 177, 218, 240, 390; 
IV. 337 ; V. 412, 586, 706. 

21 Treas. Dept. Circular, no. 4, January 9, 1900. For a list of judgments ren- 
dered between March, 1863, and March, 1867, see, House Misc. Doc. No. 50, 40 
Cong., 1 sess., pp. 2-9. 
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allowed, we can form an idea of the vast amount of this litigation 
which the court handled. 

The most critical point of law touching these cla'ims related to 
the effect of the pardon and amnesty action of the President upon 
the rights of claimants for property seized during the war. Were 
disloyal owners permanently divested of their property by that pro- 
viso of the Captured Property Act which required proof that the 
owner had "never given any aid or comfort to the present re- 
bellion ", or could the consequences of disloyalty be avoided by the 
President's proclamation of pardon and amnesty, and the owner's 
acceptance of the oath of allegiance? This question was presented 
in the case of United States v. Klein, appealed from the Court of 
Claims to the Supreme Court. 22 The most liberal view of the case 
was sustained by the latter tribunal. In substance the opinion was 
that Congress had intended to restore property not only to loyal 
owners, but to those who had been hostile and should later become 
loyal, that after the proclamation of general amnesty the restora- 
tion of property to all bona fide owners claiming under the Cap- 
tured Property Act became the duty of the government, and that 
such restoration became the "absolute right of the persons par- 
doned", the government having constituted itself the trustee, not 
only for claimants protected by the original act, but for all who 
might later be recognized as entitled to their property. '"Pardon 
and restoration of political rights'", declared the court, "were in 
return for the oath and its fulfillment. To refuse it would be a 
breach of faith not less 'cruel and astounding' than to abandon the 
freed people whom the Executive had promised to maintain in their 
freedom." 

After this decision of the Supreme Court, therefore, all claimants 
who had been dispossessed through the operation of the Captured 
Property Act were, regardless of loyalty, entitled to restoration. 
There was, however, another proviso in the original act which more 
seriously affected the claimants' prospects of recovery. The suits 
must, according to the law, be brought within two years " after the 
suppression of the rebellion ". The claim, for instance, in the case 
of United States v. Anderson was preferred June 5, 1868. 23 Could 
this be construed as having been presented within the prescribed 
limit? Here the court was called upon to fix the exact date when, 
in the strict legal sense, the Rebellion ceased. Again a liberal con- 
struction was adopted. The court held that Congress could not be 

22 13 Wallace 128, 142. The decision in U. S. v. Padelford, 9 Wallace 531, 
is similar. 

23 9 Wallace 56. 
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supposed to have left possible claimants to decide this matter for 
themselves, and that, in lieu of a formal treaty of peace, which in the 
case of a foreign war serves to mark the exact point at which the 
legal relations peculiar to war cease, there must be some public act 
or legislation which will serve to fix definitely such a point. The 
date of President Johnson's proclamation, August 20, 1866, in 
which for the first time the entire suppression of the Rebellion 
throughout the country was declared, was taken by the court as 
marking the legal termination of the war. It was pointed out that 
on March 2, 1867, Congress, referring to an act of June 20, 1864, 
regarding the pay of non-commissioned officers and privates, had 
continued the act in force for three years " from and after the close 
of the rebellion, as announced by the proclamation of the President, 
August 20, 1866". This date had therefore been declared by the 
executive and legislative departments to be the termination of the 
Rebellion, and the court declared that it must therefore be so applied 
with reference to the rights intended to be secured by the Captured 
Property Act. 

Unfortunately for the claimants, the decision in the Klein case 
did not come until 1869, after the period had expired during which, 
according to the declaration of the Supreme Court in the Anderson 
case, the recovery of property was possible. It thus appeared that 
there were many claimants to whom, as a matter of equity, Congress 
owed relief, while at the same time it was alleged that a consider- 
able sum, variously reported but supposed to be well over ten million 
dollars, remained as a part of the captured property or cotton 
" fund " after the necessary deductions were made. For this reason 
agitation was begun to secure relief for those claimants who, under 
the very natural misapprehension that they would be required to 
prove loyalty, had allowed the two years' limitation to lapse without 
taking advantage of their right to plead before the Court of Claims. 
Various bills to revive in favor of such claimants the right of action 
before the Court of Claims have been presented to Congress, and 
the House Committee on the Judiciary has at various times re- 
ported favorably on such legislation, but no action has yet been 
taken. 24 Meanwhile curious suggestions have been made regard- 
ing the disposition of this "fund", such as dividing it among the 
states or devoting it to the relief of ex-Confederate soldiers, but 
these proposals, like the proposed bills and committee reports, have 
been lost in the general oblivion of the Congressional calendar. 

24 Cong. Globe, 52 Cong., 1 sess., House Bills 173, 455, 2764, 5451 ; ibid., vol. 
28, House Bill 7618; House Report No. 646, 50 Cong., 1 sess.; ibid., No. 784, 51 
Cong., 1 sess. ; ibid., No. 1377, 52 Cong., 1 sess. 
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In general the various reports and proposals presented on this 
complicated subject are inconsistent. The number of claimants 
whose right of action was debarred has doubtless been greatly ex- 
aggerated, while a careful analysis shows that the figures and as- 
sertions regarding the so-called " fund " in the treasury are mislead- 
ing. In the report of the House Committee on the Judiciary, sub- 
mitted to the first session of the Fifty-Second Congress, we find a 
statistical exhibit which shows $31,722,466.20 as the " whole amount 
of abandoned and captured property sales ", and after the deduction 
of such items as cost of collecting, amounts transferred or released, 
or amounts paid out of the "fund" on judgments or special acts 
of release, a balance of $10,512,007.96 is shown as the amount re- 
maining from the captured property " fund ". 25 

By reference, however, to the report of the Register of the 
Treasury, February 4, 1888, it appears that the net receipts from 
captured and abandoned property were $26,887,584.39. Not all of 
this, however, was secured from the sale of privately owned cotton. 28 
A sum exceeding six million dollars included under this heading 
was derived from the purchase of cotton by the treasury officials, 
the cotton later being sold for gold, thus involving a double profit 
owing to the premium on gold. Receipts from miscellaneous prop- 
erty, from rents, and from the sale of captured vessels were also 
classed in this same fund. A deduction of these various items leaves 
$15,880,664.19, as the receipts from the sale of individual cotton. 

One very important item in this last total, however, was a sum 
amounting to $4,886,671 received from the sale of cotton captured 
after June 30, 1865, nearly all of which was Confederate, not 
private, cotton. To understand the nature of this item it must be 
explained that seizures under the Captured and Abandoned Property 
Act did not cease at the close of the war. Besides the collection of 
private property the treasury officials had been constantly, active in 
seizing the property of the Confederate government. 27 Much of 
this property was in the hands of private holders scattered through- 
out the insurrectionary states, and the treasury agents continued 
their collections of this sort of property during 1865. After the 
spring of 1865 the seizures of the Treasury Department were 
chiefly confined to property which had been sold to the Confederate 
government, or to one of the Confederate states, or subscribed to the 
"produce loan" of the Confederacy, or delivered as military sup- 
plies to the Confederate army. 

In collecting this property of the Confederate government, much 

2 5 House Report No. 1377, 52 Cong., 1 sess., p. 2. 

26 Treas. Dept. Circular, no. 4, January 9, 1900. 

27 House Ex. Doc. No. 97, 39 Cong., 2 sess. 
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difficulty was experienced in avoiding the seizure of purely private 
property. Agents would often take cotton held in private posses- 
sion on suspicion that it belonged to the Confederate States. If 
mistakes were discovered, the property was usually released to the 
owner at once without requiring proofs of loyalty. Sometimes 
rather loose methods were used in the collection of "C. S. cotton" 
after the war. Mr. X would come to the agent and say, " I know 
where some C. S. cotton is", and the agent would engage to give 
him a portion if he would bring it in. X would then get any cotton 
he could lay his hands on and deliver it over to the agent. 28 In 
this and similar ways, there was indiscriminate seizure of private 
property with that which had belonged to the Confederacy, but on 
the whole considerable caution seems to have been exercised by the 
Treasury Department. 29 To aid them in avoiding erroneous seizure 
of private cotton, agents had access to lists which had been kept by 
" rebel " cotton agents showing where and in whose possession C. S. 
A. cotton was to be found. Another valuable source of evidence 
was to be had in the county tax lists from which all public (Con- 
federate) cotton was excluded as not subject to taxation, and on 
which none but private cotton was entered. 30 

If now we recur to the above-mentioned fifteen millions actually 
received from individual cotton, and deduct the various disburse- 
ments which must be charged against this sum, such as expenses, 
amounts allowed by the Secretary of the Treasury on claims, 
amounts paid on judgments of the Court of Claims, or allowed by 
private acts of Congress, there remains a balance of $4,992,349.92. S1 
This amount, it will be noticed, is substantially equal to the proceeds 
of the sale of cotton which belonged to the Confederacy. Hence it 
is maintained by the Treasury Department that no such " fund " as 
that mentioned in the House Committee's report exists, and that the 
balance now in the treasury represents not the value of cotton due to 
individuals whose claims have been debarred, but the amount re- 
ceived from Confederate cotton which the United States is under no 
just or equitable obligation to return. 

28 In some instances of this sort as much as 75 per cent, of the proceeds was 
to be paid to the person undertaking the risk of collecting the cotton. The records 
of B. F. Flanders, supervising special agent of the Treasury Department at New 
Orleans, contain numerous such instances. These records are filed with the 
Miscellaneous Division of the Treasury Department. 

28 In Secretary McCulloch's printed circular of instructions, October 20, 1865, 
agents were warned to use great care in collecting property belonging to the Con- 
federate government, or subscribed to the produce loan, "to the end that the 
rights of individuals be not interfered with, or the property of unoffending per- 
sons taken from them ". 

30 Affidavit of William A. McCann, December 12, 1865, Cotton and Captured 
Property Record, no. 4027. Files of the Treasury Department. 

31 Treas. Dept. Circular, no. 4, January 9, 1900. 
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These war claims are still being constantly urged. When pre- 
sented directly to the Court of Claims they are declared outlawed 
by the two-year limitation. If they appear in the form of private 
petitions to Congress for equitable relief, they are ultimately re- 
ferred to the Treasury Department for recommendation, and the de- 
partment maintains a set of clerks whose whole time is given to 
examining the genuineness of such claims. In this rather unsatis- 
factory shape the question rests to-day, with an exaggerated im- 
pression abroad as to the number of owners dispossessed, and with 
a misapprehension, even on the part of Congressmen, as to the exist- 
ence of a " fund " for their relief. 

James G. Randall. 



